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EMPLOYMENT LAW NOTES & NEWS

THE “MILE HIGH CLUB”, AND OTHER EMPLOYMENT LAW TIDBITS

No doubt many of you read about the escgpades of two American busness executives, married
srangers who met when they boarded an arplane for a flight to London. Shortly after take-off, they
soon became very fagt friends. Consumption of dcohol in the firg class section of the arplane,
dong with the dimming of the lights for the movie led to a regrettable lowering of inhibitions and
amorous behaviour displayed publicly before their fellow passengers.

As was reported in the media, these two high flyers were, upon arival a Hesth Row Airport,
charged with public indecency. Both of these individuads were dso fired from ther executive leved
positions at their respective companies.

The question | raise is, whether under Ontario Law these two individuals could have been fired for
“just causs’. The answer is, frudraingly enough, not likely. While revelation of character can be
just cause for dismissa, whether executives in smilar circumstances could be fired under Ontario
Law is very much dependant upon the individud facts and circumstances surrounding their history
of employment.

For example, if one or both of these individuds had been long serving employess with clean
records, who had never before engaged in conduct exhibiting a lack of judgment, it is unlikey that
an Ontario Court would find just cause to terminate the employee. The employee would likely argue
that he or she was involved in a momentary lack of judgment, the circumstances of which never
before occurred and never would occur again. Conddering that a fairly recent decison of our Court
found there was no cause in the dismissd of a long sarving employee who had assaulted his
supervisor after they both got drunk one workday afternoon, it is in my view unlikely that the lewd
(and tacky) behaviour exhibited by these high flyers would judtify their dismissd, considering
particularly the consensud nature of the conduct and that this was a “victimless’ crime (ignoring the
fedlings of the other passengers on the plane).
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If, on the other hand, an employment contract contained clauses which specificdly govern the
conduct of the employee, and if it could be argued thet this conduct was so reprehensble as to
breach the employment contract or be a seious lack of judgment, then cause might exis.
Traditiondly, if the tenure of employment was short and if there had been other problems in the
past, this would assist the employers case. Moreover, if the employee was in a postion of trust and
confidence, (such as a clergyman), and the behaviour upon which the employer was relying was so
antithetical to the job requirements, then again it is possible that cause could exist.

It dmost goes without saying that employees must use ther caution and good judgment in al public
dtudtions.  Not only their own integrity, but the integrity of their organisation could be at risk
otherwise.  Using caution in dl public Stuations goes beyond such flagrant behaviour that is
involved in the case of the amorous flyers. Usng caution when spesking on a cel phone about
sengtive busness matters, as well as ensuring no one is peeking over your shoulder a sendtive
business documents at a restaurant, should aso be common practice.  The subject of using dectronic
mail was covered in a previous newdetter. Suffice it to say that eectronic mail for sengtive topics
should be used with great care. Others may well be reading it along with you.

FROM THE “WACKY WEST COAST” OF BRITISH COLUMBIA, SMOKING NOW A
DISABILITY UNDER HUMAN RIGHTS LAW !

RE: COMINCO LTD. (FEBRUARY 29, 2000, UNREPORTED DECISION OF ARBITRATOR
LAWSON)

In a recent arbitrd decison it was hed that being addicted to cigarettes is a disability under British
Columbias Human Rights Code. A company policy that banned smoking in certain operations, for
legitimate hedth and safety reasons, was grieved by a union, the United Sted Workers. The union
argued that the total ban imposed by the company on tobacco related products was “an unreasonable
intruson into the persond freedom of employees’.

Despite this argument, the arbitrator concluded that the employer had a legitimate interest in
reducing smoking and thet the ban did not cause undue interference with persond liberties.

The abitrator did, however, conclude that the policy had a discriminatory impact on those
employees who were very heavy smokers and thus heavily addicted to tobacco. Despite finding thet
the employer had legitimate reasons to adopt the policy, induding the hedth of its employees as
well as cogt savings regarding employee benefits, and that the policy was adopted in good faith, the
arbitrator felt that the policy as it was — a blanket ban on smoking on company property — did not
“accommodate”’ those employees who were addicted to tobacco.

The paties themsdves were to attempt to work out some accommodation of those addicted
employess, falling which the arbitrator would rule on thet remaining issue.

The surprisng aspect of this decison is the arbitrator’s finding that being a smoker, and thus being
addicted to nicotine, is a disability worthy of protection under the Human Rights Code of British
Columbia. The decison does not discuss the issue of the ability of some smokers to quit, or the
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notion of “will power” which dlows one to overcome what, in this case, was purdy a voluntary act
when the individua employees commenced to smoke.

Thus, the number of categories of what congituies a “disability” appear to be ever on the increase,
with no condderation of individud respongbility as opposed to the foisting of what were once
persona obligations of the employee onto someone ese, who must bear the cost. In this case, that
“someone <2’ is the employer. The expandon of wha conditutes a “disability” will no doubt be
imported to other jurisdictions. Stay tuned!

DAWN OF THE LIVING DEAD — THE ONTARIO COURT OF APPEAL RESURRECTS
|SSUE ESTOPPEL (IN EMPLOYMENT SITUATIONS)

Some years ago it was determined that an employee dismissed for cause, and determined by the
Unemployment Insurance (now, Employment Insurance) Board of Referees to be not entitled to UIC
benefits because of digmissa for “misconduct”, could not subsequently sue for wrongful dismisa
in Civil Court. This was because a finding that there existed “misconduct” — the standard required
under the Employment Insurance Act to deny El benefits — dso included or subsumed a finding of
“jus causg’ for the dismiss. The employee was held not to be able to re-litigate this matter in a
different forum, but that he or she was stuck with the initia decison given by the Board of Referees.
This same principa applied to Employment Standards hearings.

Subsequent decisions of the Ontario Court, however, watered down the above principa. While in
the early and middle 1990's | recommended the employers attend at al Board of Referee hearings
and assart misconduct a that hearing if just cause was to be dleged for the digmissd of the
employee, by the end of the decade | no longer proffered this advice. The decison of Madam
Jugsice Moalloy in Minnott O Shanter Developments concluded that an issue estoppel ordinarily no
longer aises when an employee is denied his Employment Insurance benefits for “misconduct”.
Minnott concluded that the finding of “misconduct” by a Boad of Referees for Employment
Insurance benefits purposes is not conclusive that there exids “just causs” for the purposes of a
subsequent wrongful dismissa action.

The Ontario Court of Apped, however, has recently overturned that principad in Schweneke v.
Ontario. The doctrine of issue estoppe is therefore reingtated, subject to the over-arching discretion
of the Court to prevent unfarness or an injugtice in the particular case. A rehearing of issues
previoudy decided by another tribund will thus not generdly be alowed, so long as no injudtice
would result.

The requirements for issue estoppd are:
the same question has previoudy been decided,

the previous decison was afina one or that gpped rights from it have expired,
the parties to the previous and new proceedings are the same.
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If there are findings of fact made by a tribund in a previous decison, and these findings are adverse
to the employee or employer, then those findings will ordinarily not be permitted to be re-litigated in
a subsequent court proceeding.

For example, condder the scenario of an employer terminaing an employee for just cause. That
employee then dams Employment Insurance benefits. If he or she successfully convinces the
Boad of Referees that there was no “misconduct”, and obtains benefits, it will be difficult if not
impossble for the employer to subsequently argue a any wrongful dismissa trid that there was just
cause for the dismissd. Smilarly, condder an employee found to have committed misconduct and
is denied Employment Insurance benefits. That finding of fact of the Board of Referees, if not
gppeded, reaults in a factud finding that there was misconduct, arguably equivdent to just cause.
This factud finding will be againg him or her in any atempted wrongful dismissd action. Such an
action will thuslikdy fall.

Once again, we should not ignore what were once consdered purdy “adminidirative’ proceedings.
Employers and employees should take such matters before lower Tribunds serioudy; and
drategicaly consider what, if any, action should be taken when consdering whether to appear
before any decison making tribund.

Employment Law Developments—Your Risk-Management Check-List

Thisis an update on recent, interesting developments in employment law. We discuss three Ontario
Court decisions and what they mean, in practica terms, for you and your organization.

With the rise in mohility for skilled employees, redtrictive covenants such as non-competition and
non-solicitation agreements have grown in popularity and inimportance. In Towers, Perrin, Forster

& Crosby Inc. v. Cantin (1999), 46 O.R. (3d) 180 ("Towers"), the enforceability of such covenantsis
anayzed and consdered.

In Haldane v. Shelbar Enterprises Ltd., 46 O.R. (3d) 206 (C.A.) ("Hadane"), the Ontario Court of
Apped may have opened the door to alowing employers to discipline employees through the use of
suspensions without pay. Thistype of disciplineis used in unionized environments, but has nat,

until now, been approved by the courts in the absence of a collective agreement.

The high-water mark of employer liability for negligent acts of employees may have been reached,
in the unreported Ontario Superior Court decison of John Flynn v. Eaton Yde ("Eaton Yde€"). In
this case it was held that an employer was responsible for the harm caused by an employee off the
work premises, but who got drunk at work. The facts of the case are very interesting, and should
cause al employersto pay attention to previoudy disregarded harmful activities of employees.

" by Jay Josefo and Gerrard M cGeachy
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TOWERS—Enforcing “Non-competes’ and other restrictions:

The first case, Towers, is areported motion for an interlocutory injunction. The plaintiff brought the
motion because its former principd, an actuary and insurance consultant, left the plaintiff TP to
become amanager of acompeting company, KPMG. While at Towers, Perrin, Forster & Croshy
("TP"), the defendant Cantin had contact with fifty four clients. Eleven of those clients followed her
to KPMG.

When Cantin became a principa of TP, she became a shareholder and thereby subject to restrictive
covenants contained in the corporation's by-laws. The covenant precluded her from encouraging
any employeeto leave TP and prevented her from competing with TP. These covenants ran for a
two year period, commencing on the date that she ceased being a shareholder. TP brought this
moation for an injunction to enforce the restrictive covenant, dleging that Cantin had breached the
covenant and that KPM G intentiondly interfered with the plaintiff's economic interest. The
defendants resisted only the injunction with respect to the covenant againgt competition.

The Judge had to decide whether the restrictive covenant was enforcesble, and if so how best to
enforceit.

It was held that the restrictive covenant was enforcegble. The plaintiffs were entitled to an

injunction until trid restraining both Cantin and KPMG from competing with TP and from soliciting
the employees of TP. There was, however, asgnificant limit placed on the injunction. At thetime

of the hearing, Cantin had aready secured the work of eleven corporations. It was ordered that none
of these companies should be prgudiced by the injunction, and the Judge indicated an intention to
make a supplementary order if counsd for the parties could not identify and implement atemporary
solution dealing with the specified dlients.

After consdering the semina case, Nordenfelt v. Maxim Nordenfelt Guns Ammunition Co., and the
Supreme Court of Canada decison in Eldey v. J.G. Callins Insurance Agencies Ltd., Madam Justice
Kitely held that:

Prima facie, the retrictive covenant against competition isin restraint of trade and,
according to Nordenfelt, supra, is againgt public policy and is therefore void unless it can be
sustained based on reasonableness in the interests of the parties and in the interests of the
public.

Thisview of the law formed the basis for Madam Justice Kitely's principled approach to dedling
with the restrictive covenant. She considered the threshold question of whether TP had a proprietary
interest which entitled it to protection, and found that in fact such an interest did exist. She therefore
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turned to the question of whether the covenant against competition was reasonabl e between the
parties.

The Judge held that where an imbalance of bargaining power exigts, it may lead to oppresson and a
denid of theright of the employee to exploit the knowledge and skills he or she obtains during
employment. However, Cantin had willingly become aprincipa with al of the benefits and
obligations which that entailed. Thisled to the significant finding that there was no imbaance of
bargaining power.

The scope of aredtrictive covenant isthe main tool by which courts andyze its reasonableness. In
Towers, the covenant was two years in duration. Thiswas held to be a reasonable period of time,
largely because of the nature of the business under consideration. As acompany that does actuaria
work, it would likely take the full two years for TP to re-develop its rdationship with clients after
Cantin's departure. The Judge noted that although restrictions of two years have been found to be
unenforceable, duration is not the only factor. Restrictions of two years have been upheld in the
past, and restrictions for three years and even five years have been enforced.

With respect to the duration of the covenant, the Judge held that the most important consideration
was that thisinterlocutory order would likely be finally determined in about one year. The parties
had prepared at length, and would likely go to trid in under one year. Regardless of the duration of
the covenant, an interlocutory order itself may be reasonable if the fina order islikdly to be obtained
within areasonable time.

The scope of a covenant is aso defined by the description of the protected clients. In order to make
aredriction enforceable, it should be as limited as possible while sl protecting the important
interests of the redtricting party. Inthis case, counsdl for Cantin argued that afailure to define the
scope of the redtriction to a geographical areawas fata to the agreement. However, the Judge held
that the definition of "client" adequately circumscribed the geographicd limitation. All of Cantin's
clients carried on businessin North Americaand Europe. Therefore, she was free to seek any new
business outside of those aress.

After finding that the restriction was reasonabl e between the parties, the Judge turned to the question
of the public interest. Significantly, the Judge found that there should be a shift in the evidentiary
burden at this point. Once the plaintiffs had satisfied the court that the agreement is reasonable
between the parties, the onus shifted to the defendant to prove that the agreement was contrary to the
public interest. The Judge held, without further analys's, that there was nothing to suggest that the
"dients’, and by implication, the public, would suffer through the enforcement of the restrictive
covenant.

It was argued that even if the restrictive covenant was reasonable and enforcesble, it should not be
upheld because its breach does not cause "irreparable harm”. The Judge hdld that, at this
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interlocutory stage, the plaintiffs suffer an undefined but potentialy sgnificant damage to its
reputation and revenue. The Judge was:.

... mindful of the point made in Bank of Montred v. James Main, where ... the court held
that where there has been a dear breach, "courts are inclined to grant injunctions enforcing
negetive covenants until trid ..."

The Judge held that there had been a clear and in fact an admitted breach, making any further
assessment of the harm unnecessary. The Judge went on to find that Cantin would not be restricted
from earning alivelihood, and that she had been told repeatedly in writing following her departure
that TP intended to vigoroudy pursue compliance with the covenants.

In the case where a person has very limited and specific skills, in avery limited market for their
sarvices, aredtrictive covenant is unlikely to be upheld. However, in the case where there are clear
indications that the person will be able to earn aliveihood notwithstanding the retrictive covenant,
it ismore likely to be enforced. By putting Cantin on clear notice of its intention to pursue
enforcement of the redtrictive covenant, the plaintiff was able to avoid any arguments that Cantin
had been significantly prejudiced without notice. For example, if the plaintiff had not put her on
notice of its intention to enforce the agreement, and Cantin had then somehow relied upon her belief
that the covenant was unreasonable, the Judge would likely have found it more difficult to enforce
the covenant againgt her.

The remedy portion of the Judgment is quite brief, but it is Sgnificant as an example of a pragmétic
gpproach taken by the Judge to craft an injunction which preserved the rights of the plaintiff while
maintaining reasonableness. The evidence before the Judge was that Cantin had aready secured the
work of eleven corporations. The corporations had not been given notice of the gpplication for the
injunction, nor were they represented at the hearing. The Judge held that none of the eeven
companies should be prejudiced by the injunction, and advised the parties that he would make a
supplementary order if aresolution to the issue of the deven clients could not be achieved through
counsd!.

What does this decision mean for employers?

even very senior employees, officer, directors and shareholders, may be able to successfully
clam an imbaance of bargaining power, on the right facts.

acompany which seeks to have someone agree to aredtrictive covenant should be very careful to
ensure that a the time of the formation of the agreement, there are as few indicia of imbaance as
possible.

acompany policy that people must become a partner after a certain period of time, failing which
their employment will be terminated, may make a restrictive covenant unenforcesble.
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asenior person who enters into a restrictive covenant under duress may be treated much the
same asajunior employee.

cearly specifying the ways in which competition may occur will make an agreement more
enforceable.

companies using redtrictive covenants should redigticaly determine crucid areas which require
protection and only seek to restrict those areas - otherwise, there is a greater likelihood that the
entire agreement will be found invalid by a court.

HALDANE-Disciplinefor non-unionized employees:

The second case, Haldane, involved a plaintiff, H, who was a generdly hardworking and vaued
employee of the defendant, but she engaged in insubordinate conduct in the workplace. She was
advised by the president of the defendant, Shelbar, that she would be required to provide awritten
gpology to the staff and that she would be suspended for three days without pay. H advised that she
could not afford to lose three days of pay and suggested it would be fair to deduct three days of pay
from her vacation pay.

Shelbar did not accept this proposa and H's employment cameto an end. H sued for wrongful
dismissal. H was successful at trid, after it was held that her insubordination was not grounds for
dismissa, and that the proposed discipline was excessvein dl of the circumstances.

The Judge had to decide whether the employer had aright to suspend the employee without pay as
an exercise of discipline.

The Judge rued that the employer did not have the right to suspend the employee without pay, in the
circumstances of the case, dthough such aterm may be expressed in an employment contract, or
may beimplied in the appropriate circumstances.

The Court of Apped noted that at the trid leve, H had not taken issue with Shelbar's clamed right
to suspend without pay. Rather, H only took issue with the reasonableness of the particular
discipline. The court refused to decide the case on the basis that the employer had no right to
suspend H, because the issue was not raised at trid. However, the Court of Apped went beyond
what was required of them to decide this case, and made what may be significant pronouncements
on the law of employment in a nortunionized setting.

The court adopted the observation of O'Leary, J. of the Divisona Court that "the employer's right to
suspend without pay, as an exercise of reasonable discipline may flow from an implied term of the
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employment contract. Terms may be implied into a contract based on custom and usage or based
upon the presumed intention of the parties.”

The Court of Apped held that terms may be implied into a contract in three ways.

i) to accord with the presumed intention of the parties;
i) to accord with exigting custom and usage; and

iii) aterm may be implied into a contract as a matter of law.

The court noted that employment contracts create a Specid relationship and there is often a power
imbalance which renders these contracts particularly susceptible to implied terms as a metter of law.
The court further noted that progressive discipline powers are contained in virtudly dl collective
agreements, and that the implication of such aterm into employment contracts would add flexibility
to the employer/employee reaionship. While reserving its determination of thisissueto acase
whereit isfully argued and necessary for the decision, the court is of the opinion that "a case could
be made for implying aterm providing for reasonable discipline into employment contracts.”

Practical Conclusions—Employers options are increased...

It is arguable that this decison permits employers to include suspension without pay clausesin
employment contracts. Courtswill, however, be loathe to uphold them unless they areclearly
spelled out, with readily identifiable triggering mechanisms. Specific types of employee conduct
should be included, where possible.

In an intolerable situation, an employer may wish to seek the advice of alawyer on the risks and
potentia benefits of sugpending an employee in the absence of awritten contract expresdy
providing for such discipline. Thereisno absolutely correct answer, but a thorough andysis of legd
and business congderations would likely enable alawyer to provide an employer with arisk
as=ssment before suspending an employee. Currently agrey area, there will be litigation on this
developing issuein the near future.

Eaton Yale—Employee negligence can cost the employer!

It isthe law that employers can be held liable for harmful actions of their employees. Employer
liability for negligence can even include acts of employees while outside the workplace. The duty of
an employer to oversee conduct of employees was recently considered by Mr. Justice Donndlly in
John v. Hynn and Eaton Yde.
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It isaruling which makes it clear that gppropriate employer policies and procedures, and the
effective gpplication of these, are essentid to employer risk management.

In Eaton Y ae, an employee drove away from the workplace while legdly drunk. Within 45 minutes
of leaving work, he was involved in a collison, severdly injuring a pedestrian. A lawsuit was
brought againgt both the driver and the employer, Eaton Yae Limited. The jury awarded the
plaintiff $1,050,242 in damages, and found the employer 30% lidble. Thus, the employer owed this
pedestrian a duty of care. Once this duty was breached, the employer's portion of the damages was
over $300,000, not including legd fees, interest and lost management time.

The Judge found that the employer knew or ought to have known that employees gathered at the
company parking lot during work breaks and drank acoholic beverages. The employer had not
made reasonable efforts to stop the behaviour, athough it was foreseeable that an employee would
drive away from work impaired.

The Judge aso decided that the employer knew or ought to have known that employees gathered at
the workplace and drank acoholic beverages from timeto time. The employer had not made
reasonable efforts to stop the behaviour, dthough it was foreseegble that an employee would drive
away from work impaired.

In Eaton Yde, Mr. Justice Donndly found it to be afact that when Flynn Ieft the workplace, he
drove home and "stayed long enough to take a pickled sausage and a beer from the refrigerator. He
returned to the highway immediatdly, driving with an open bottle of beer between hislegs” It was
argued on behdf of Eaton Yde Limited that by arriving home, he had broken the chain of causation,
but it was held that "Hynn's safe arriva at home was a fortuitous event, totaly unrelated to any
discharge of duty by Eaton Yde."

Thelaw of civil ligbility for negligenceisafluid body of rulesand principles. It isdriven by the
specific facts of the case before the court. Historically, it arose out of theideathat in acivil society
people must conduct themsaves reasonably. As society has become increasingly complex, so have
the types of duties that arise out of our relationships with one another.

The case of Donoghue v. Stevenson established the modern framework for claims based upon
negligence. The decison stands for the proposition that the categories of negligence are never
closed. It wastherethat Lord Atkin made the following pronouncement:

The rule that you are to love your neighbour becomesin law, you must not injure your
neighbour, and the lawyer's question, Who is my neighbour? receives arestricted reply. You
must take reasonable care to avoid acts or omissions which you can reasonably foresee
would be likely to injure your neighbour.

The Supreme Court of Canada decision, Jordan House Ltd. v. Menow and Honsberger held that a
hotel owner owed a duty of care to a drunken patron who was killed by a car after being removed
from the hotdl tavern. The duty arose, in part, out of the relationship between the hotel and the
patron, coupled with the knowledge of the risk to the intoxicated person after leaving the
establishment.

The decison in Eaton Y de may represent somewheat of a high water mark for ligbility of an
employer in Canada, but it is an extension of well-established negligence principles. It servesasa
reminder that the categories of negligence are not closed, and that we must be on guard for potentia
legd risk in dl activities
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The significance of the Eaton Yale decision to your risk management policy:

when an employer knows or ought to know that an employeeisarisk to others outsde or insde
the workplace, there isalegal duty to attempt to prevent any harm to anyone.

itisimpossible to say in advance just how far the duty extends. Each caseis determined on its
facts, and it is possible to be negligent by failing to take reasonable measures to make onesdlf
aware of potentia risk.

in Eaton Yde, it was found that the employer knew or ought to have known of the acohol
consumption. The court concluded the employer squandered the opportunity to take
preventative action.

employers may have aduty to implement reasonable policies and reporting measures to attempt
to find out about unsafe activity.

employers should begin by implementing policies, educating Saff and creating effective
reporting messures.

identification of impairment isaso adifficult issue. Some types of impairment are not readily
apparent. Eaton Y ale deals with dcohol use, which can clearly be generdized to illega drug use,
but the principleis likely to have much wider gpplication. A strong argument can be made that
any other foreseeable employee impairment aso givesrise to employer liability. Such
impairment could arise from use or abuse of medication, or arguably even employee fatigue.

collection and reporting of information means thet privacy rights of employees may bein
conflict with arisk management plan that is not carefully administered.

fallure to act upon awritten policy may be treated as "lip service", and may be evidence that the
employer has breached aduty. When action is taken, it must be effective and consistent. Eaton
Y de was found to have knowledge of the employee's acoholism, having arranged for him to
gpend three months at a treatment indtitute. Mr. Justice Donnelly's findings regarding Eaton

Y d€e's practices represent a clear warning to employers who fail to follow their own policies:

...[u]pon his release from Brentwood, Flynn's continued employment depended upon
compliance with Eaton Y de's aptly named 'Last Chance Agreement’. FHynn breached
esch of the three dcohol related conditions in that agreement, thereby providing
grounds for suspension or dismissd. Eaton Yde ignored the breaches.

Eaton Yde had aclamed policy of zero tolerance for dcohal in the workplace. It
had apolicy of intervention to supervise known acohoalics. It gave mouth honour to
those policies by sporadic postings on notice boards.(paras. 3-4)

The concept of negligence is hereto stay asabadisfor civil ligbility. In order to guard against

failing to satisfy their duty, employers should ensure that reasonable risk management systems arein
place. Itisimportant to pay attention to warning Sgns and dl incidents of employee impairment a
work. Most importantly, an employer should take decisve action as soon asit discoversimparment
associated with the workplace, to ensure that the behaviour and risk does not continue.



